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The Frivolous Litigant
It is not often that a court labels a litigant’s
claim as frivolous. In fact, courts seem all
too willing to treat even the most specious
claims seriously. It takes a lot of work
for a claimant to try the patience of the
court to such an extent that they dismiss
a lawsuit and brand it frivolous. However,
Mr. McIntosh, a self storage tenant, was so
branded by the Civil Court of New York
City, in McIntosh v. U-Haul Moving & Storage, 2018 NYLJ LEXIS 3729.
McIntosh filed suit against U-Haul after receiving notices that the
contents of his space would be sold to satisfy U-Haul’s lien if he did not
pay his rent and other charges. When the court date arrived, U-Haul was
present but Mr. McIntosh was not. However, McIntosh had an excuse for
failing to appear. He was involved in another lawsuit that day. The trial
judge was not impressed with McIntosh’s excuse and his order stated,
“Petitioner asserts he was not present in court on September 21, 2018,
because he had another court proceeding that morning. Petitioner states
he was in Brooklyn Supreme Court on an order to show cause he brought
against the City of New York to stay it from auctioning his motor vehicle
based upon a lien for unpaid parking tickets.” The problem was that
McIntosh did not bother to inform the trial court or U-Haul that he
could not attend the hearing.
The court also found that the plaintiff ’s claim lacked merit. “Petitioner
has failed to provide any proof of payment. Thus, petitioner has failed to
establish a potentially meritorious defense. Petitioner is no stranger to
the court system. He admitted in open court that he has commenced and
maintained in excess of 20 litigations against various storage facilities in
several counties within the City of New York. This Court is aware of
petitioner’s litigious history in this County, wherein has made similar
specious claims. These other matters by and large were dismissed for
failure of the petitioner to appear or settled presumably on the basis
See The Frivolous Litigant, Page 5
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Thank you for sending us your 2019 Membership Dues!
If you have not received your 2019 ASSA Membership Decal,
contact Shelly at sharris@arssa.org.
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Letter From the

president

It’s that time of year when we
are all looking at our businesses
strategically and asking ourselves
how to raise our occupancy,
improve our bottom line and take
advantage of any possible tax break
that may be available. Then again,
with the Legislature currently in
session we should be concerned
about new tax laws, a variety of
regulations and even the potential
of additional liability, but that’s
where the ASSA steps in.
No, the Arkansas Self Storage
Association does not have a vote
in the State Legislature, but our
membership does have open ears
and a voice. One of the greatest
values I’ve come to appreciate
from the ASSA is the unified
effort our membership and Board
of Directors put forth when an
issue comes up in the Legislature.
Issues that impact our industry
may not be directed at the selfstorage industry, but many times
unforeseen consequences can
come from Senate and House
bills being proposed to regulate
other industries. Nevertheless,
your association and your Board
of Directors are paying close
attention and we are prepared to
reach out to each and every one of
you in the event a bill that would
negatively impact our industry is
introduced.
From the tax stand point, the
Tax Reform Act of 2017 may
provide some new benefits to you
directly, especially if you operate
with a Corporation, as was evident
in the Tax Law-Cost Segregation
Seminar that was provided in

January.
Warren
Dazzio
Charles Snapp
with Cost
Segregation Services (dazziow@
costsegserv.com) and Leonard
Hasson, CPA (lhasson@
mannhasson.com) presented
a seminar that was informative
and well worth my travel time to
Little Rock. To make sure you’re
getting information about these
opportunities through the ASSA,
please add sharris@arssa.org.
From a more unusual side of the
self-storage industry, the February
2019 Issue of Inside Self-Storage
included a piece about a storage
owner in Maryland being “arrested
and charged with maintaining a
drug-related common nuisance
and disorderly house”; for
allegedly allowing people to live
in units in exchange for cash. The
police responded to calls about
a stabbing, drug possession and
overdose, and fighting. In the
same article, a manager in New
Jersey mistakenly opened a tenant’s
package and found two pounds
of marijuana. After reporting the
find, the tenant was arrested when
he arrived to claim the package.
My favorite piece was focused on a
public sale in an undisclosed state,
where a man purchased a unit for
$500 and found a safe containing
$7.5 million in cash, according
to Dan and Laura Dotson who
presided over the sale.
These stories are extreme, or out
See Letter From the President,
Page 4
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Hey Storage World!

We’re your commercial roofing specialist, offering
fast, energy efficient roofing solutions that make

When you want it right, make it

roofs look and perform better than new. Our

WaterTight
Roofing

roofing systems protect completely and result in a
cooler, drier environment below. What’s more, we
offer no tear-off solutions with no disruption to
your daily operations.

Count on WaterTight Roofing for:
• Hail Damage Assessment
• Storm Restoration and Loss Analysis Experts
US Storage

• Metal Roof Replacement
• Elastomeric Restoration Coatings
• Single-Ply Membranes
• Energy Efficiency

Marble Falls Storage

• Full Warranty on all Labor and Materials
• Job Site Supervision
• Free Emergency Repairs and Inspections

Huebner Mini Storage

Listen to what our customers say
about WaterTight Roofing:
“When these guys gave me their word, I knew it would
be like their name - it’s WaterTight.
I’ll do business with them again, absolutely.”
— Larry Easley | President, Storage Management Associates
TSSA Board of Directors 2012-2015
“Cole Garrison was a pleasure to work with and was
on top of it from beginning to end.”
— Jay Kanter | O’Conner Self Storage
TSSA Board of Directors 2008-2012

Because Cooler is Better

888-809-9976
WaterTightRoofingInc.com
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PROTECT YOUR INVESTMENT WITH THE

ULTIMATE STORAGE
INSURANCE.
INCREASE YOUR
BOTTOM LINE

©

#1

$

#1 IN CLAIMS

MORE COVERAGE
FOR LESS

webselfstorage

BUSINESS PLATFORM

®

The Only Fully Integrated
Self-Storage Software!
• 100% Web-Based
• Mobile and Tablet
Compatible
• E-Signature and
Text Messaging
• Payment Processing:
Starting at 1.29%

44

Only $

95
Per Month

saleswss@uhaul.com • (602) 242-4181
webselfstorage.com
Powered by

ASSA19 UH-11956(B) ©2019 U-HAUL INT’L

MOBILE CLAIMS
HANDLING

Letter From the President
Continued from page 2

of the ordinary occurrences in self-storage industry,
but at the end of the day, we are managing a business
that is dynamic and provides us all types of surprises.
My job as ASSA President is to put strategies in place
that allow our members to better prepare themselves
for the occurrences they face. And that’s why I hope
you understand the value of your membership with
the ASSA. Your Board of Directors and Executive
Director want you to have the knowledge and
resources to allow you to keep moving your business
forward, with an increased bottom line.
Please make sure your dues are paid so you’re on
our 2019 mailing list, and save the date for the 2019
State Convention August 21st & 22nd in Rogers. This
year’s Expo is going to be one you’ll always remember!
On behalf of the Board of Directors, we hope your
2019 has started off with great success. Thank you for
your continued support.
Inside Self Storage, February 2019. p. 6
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The Importance of Clear Business Records
Businesses that create and maintain clear and understandable business
records for each customer have a big advantage when disputes arise.
Documents created at the time the event took place are often viewed as
more reliable than the parties’ recollections of those same events, which
may now be months or even years in the past. The Seventh Circuit Court
of Appeals opinion, in Duncan v. Asset Recovery Specialists, Inc., 907
F. 3d 1016, demonstrates just how powerful a defense clear business
documents can be when litigation strikes.
The suit arose when Danielle Duncan’s car was repossessed. She was
unable to pay the amount owed on the vehicle but sought to recover
personal property that she left in the car. Ms. Duncan contacted Asset Recovery Specialists (ARS) to arrange to
recover her property. Here is where the stories diverge. According to Ms. Duncan, ARS demanded that she pay
a $100 “assessment fee” to recover her personal property. This payment demand was a violation of the Fair Debt
Collection Practices Act (FDCPA). ARS had a very different tale to tell. ARS contended that it never demanded
payment of the “assessment fee” because the fee was a direct charge to the vehicle lender that it represented and
not a charge to the vehicle owner.
Duncan brought a class action suit against ARS and the lender, alleging violation of the FDCPA. The trial court
dismissed the suit: The court ruled that Ms. Duncan’s allegations were in direct conflict with the documents
produced by ARS. ARS only required Ms. Duncan to sign a document titled “Receipt for Redeeming Personal
Property” to recover her personal property. It described the fee as a charge to the lender, not to the vehicle owner.
Duncan appealed. She argued that her testimony was enough to raise a factual question of whether ARS was
working on behalf of the lender to collect $100 to apply toward the defaulted loan. The appellate court disagreed.
The court held:
The record on summary judgment shows that Duncan was not able to back her allegation that Asset Recovery
demanded the $100 fee of her with anything beyond her own say so. Asset Recovery, on the other hand, backed
its contrary testimony with the Receipt for Redeeming Personal Property, which expressly established that Wells
Fargo-not Duncan-would make the $100 payment.
Collecting debts is never an easy endeavor but written documentation of each step of the process is important
for any business that does so. Self storage operators have to be especially careful because when tenants fail to pay
rent, the collection process may result in the tenant’s property being sold. Documenting each step of this process
is essential. The self storage facility’s documents must prove that the tenant was delinquent on the rent and the
facility complied with the lien law. Anything less makes a lien sale a risky business.
The Self Storage Legal Review. January/February 2019. (p. 1).

The Frivolous Litigant
Continued from page 1

of nuisance value. Some of these Queens County cases have had several orders to show cause wherein the
petitioner repeatedly failed to appear on court dates.”
The trial judge not only dismissed McIntosh’s lawsuit and ordered the sale of McIntosh’s contents, it also
awarded U-Haul $1,600 in attorney fees. Collecting the fees may not be easy but at least the storage operator
won a small victory in this very annoying lawsuit. Mr. McIntosh is clearly a troublesome tenant for several New
York storage facilities.
The Self Storage Legal Review. January/February 2019. (p. 1).
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Even a Nine-Year-Old Gets It

By Mike Roberts, EVP, Business Development and Sales, XPS Solutions
A few weeks ago, my goddaughter, who
is nine, was about to lose a baby tooth. In
preparation, she constructed a “Tooth Fairy
box”. It was quite the project and she was very
creative and imaginative with the design.
She selected a special box and added cotton
balls, thread spools, and of course, glitter to
place the baby tooth. My goddaughter was
very proud and she was so excited to show
me her project. It was all very nice. But one
thing stood out: In the very front of the box
there was a place for the tooth fairy to leave a review. “Did You Like Your Experience? Not at all, It was ok, Liked
it, and Loved it”. Of course, loved it was checked off!!!
My point is that reviews are very important in day-to-day life and especially in business. 92% of consumers now
read online reviews. A business star rating is the number one factor in choosing a company to do business with;
zero reviews are almost as damaging as bad reviews, and both Google and consumers tend to pass on a business
that no one has bothered to review. It’s a matter of trust. They want to know what to expect. My goddaughter
is only nine and wants to grow up to be something different every week, but one thing is for sure, whatever life
course she picks she will be well prepared and informed.

CALL CENTER SUPPORT

XPSUSA.COM

877-XPS-USA1

IT’S ALL HAPPENING ON THE PHONE
Rental Agreements
Payment Processing
Tenant Support Calls
Reviews
Tenant Mobile App

The Self Storage Industry’s Call Center of Choice
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WHAT HAPPENS WHEN THE

UNEXPECTED
HAPPENS? WE HAPPEN.
BE CONFIDENT WITH TENANT PROPERTY PROTECTION.
• No State Insurance Licensing Required
• Maximize Profit Earning Potential
• Replacement Cost – No Deductible
• 72-Hour Target for Claim Settlement

It’s not just better than insurance, it’s smarter.

TenantPropertyProtection.com | 877-575-7774

Visit us at ISS World Expo™ Booth #513
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ARKANSAS SELF STORAGE
ASSOCIATION PRESENTS

2019
Convention & Expo
August 21st - 22nd
Embassy Suites | Rogers, AR

Join us for the...

• FACILITY TOUR
• GOLF TOURNAMENT
• WELCOME RECEPTION
• ANNUAL MEETING & LUNCH

Register today!
• Legal Review with attorney Jeffrey Greenberger
• ASSA Membership Review, New Member Orientation & Lease Review:
Led by President Charles Snapp
• Stacie Maxwell, Universal Storage Group:
Income Boosting Sales Techniques (Wed.)
Essential Tools for Today’s Self Storage Manager (Thurs.)
• John Traver, XPS Solutions:
It All Happens on the Phone: Mobile Technology and
the Tenant-Centric Experience
• New This Year: Owner’s Track

REGISTER ONLINE AT ARSSA.ORG
*Early Bird rates end June 15, 2019

Ben Vestal, Argus: Market Update
Warren Dazzio, CSSI: Benefits of Cost Segregation Services

